UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF | LLINO S
EASTERN DI VI SI ON

MARVIN FIELDS and DENNI S

WALKER, on behal f of
t henselves and all ot her
persons simlarly situated, Case No. 97 C 3882
Plaintiffs, Judge Harry D. Lei nenweber
%

ABBOTT LABéRATORIES,

Def endant .

VEMORANDUM OPI NI ON AND ORDER

This case has had a protracted procedural history in which
certain African-Anerican enployees of Abbott have sought to
pl ead class clainms regarding terns of enmploynent. The case is
now pending before the court on plaintiffs’ Third Anmended
Conmpl ai nt which was recently nodified by a court ruling which
di sm ssed all clains except a putative class claimfor denial of
pronoti ons based on a desperate inpact theory. Plaintiffs have
now noved for class certification but have dropped the denial of
promotion claimin favor of one for discrimnatory pay. The
notion of plaintiffs is based on the opinion of a statistician,
who states that his statistical analysis, while not supporting
a claim for denial of pronmotions, wll support a desperate
i npact claimfor discrimnatory pay.

DI SCUSSI ON




The parties do not disagree that to make a desperate i npact
claim wage or promotion, the plaintiff nust show a racial
disparity intreatnment, identify a specific enpl oynment practice,
and causally connect the two. Watson v. Ft. Worth Bank & Trust
Co., 487 U. S. 977 (1988). In this case plaintiffs rely on a
mul tiple linear regression analysis by their statistician, Dr.
Bernard R. Siskin, Ph.D., which in his opinion shows that the
average African Anmerican enployee endures a statistically
significant wage shortfall in five of Abbott’s divisions, Abbott
Di agnostic Division (“ADD’), Corporate Engineering Division
(“CED"), Hospital Products Division (“HPD’), Pharnmaceuti cal
Products Division (“PPD’), and Ross Products Division (“RPD")
when considered in the aggregate. The specific enploynent
practice which plaintiffs claim is responsible for this
shortfall is a conpany-wi de system of salary guidelines that
they claim permt excessive subjectivity on the part of
i ndi vi dual decision-nmakers in each rel evant Abbott division.

Abbott’s answer to plaintiff’s nmotion includes an anal ysis
of Siskin's study by its own expert, Joan G Haworth, Ph.D., an
econom st, who |ikewi se perforned a |inear regression anal ysis.
Dr. Haworth had four basic criticisnms of Dr. Siskin's analysis:
(1) Siskin lunped the five divisions together rather than

considering them separately; (2) he included salary grades and



years not involved in the suit; (3) he included i nproper factors
and excluded proper factors in his nmodel; and (4) his analysis
was based on current salaries of Abbott enployees and did not
measure or conpare salary changes on a year to year basis. |If
Si skin had anal yzed the data properly as she did, his results
woul d show that there is no statistically significant difference
in the wages of African American and white enpl oyees.

Dr. Haworth’s report precipitated a responsive report from
Dr. Siskin where he breaks down his analysis, division by
di vi sion, deletes the non-involved sal ary grades, and adds the
factors deemed relevant by Dr. Haworth. VWhile his analysis
continued to show that African Americans in the aggregate earn
less than simlarly situated whites, when he ran his analysis
division by division only two of the five divisions (HPD and
RPD) showed statistically significant differences in favor of
whites. The others were either not adverse to African Anericans
(PPD and CED) or not adverse to a statistically significant
degree (ADD). Even at HPD and RPD there were no significant
di fferences in conpensation in 1998.

While Dr. Siskin does not respond to Haworth's criticism
that he did not measure salary changes during the years in
guestion to determne whether racial di sparities exist,

Plaintiffs contend in their reply brief that it is the total



sal ari es paid, not salary increases, which are rel evant because,

as they say, “. . . the enployer is deciding on the total |eve
of conpensation, and even if there had been no change at all in
salaries during the relevant period, plaintiffs would still be

entitled to attack the unequal conpensation because every pay
day brings a fresh violation of their civil rights.” Citing
Bazenore v. Friday, 196 S.Ct. 3000 (1986). (Reply Br. P. 7.)
However, plaintiffs mss the point of Dr. Haworth's
criticism and the holding in the Bazenore decision. The
uncontradi cted evidence shows that the salaries of Abbott
enpl oyees in the rel evant grades are made up of three factors:
(1) starting salary, determned at the time of hire; (2) nmerit
increases to base sal ary, consideration of which occur every 12
to 16 nonths; and (3) promotional increases to base salary,
whi ch occur when an enployee is pronoted, either to a higher
grade or a different job. Plaintiffs have candidly advised the
court that their statistical evidence does not support a finding
t hat Abbott discrimnates in promtions and plaintiffs have
nei t her charged nor denonstrated that Abbott discrimnates in
hiring, which | eaves only nerit increases as a possible source
of illegal discrimnation. However plaintiffs have not sought
to prove that the cause of the salary shortfalls to the extent

that any exists are caused by nerit increases discrimnatory



granted. Consequently they have not identified the cause of the
possi bl e sal ary di screpancy.

As affidavits of Abbott’s managerial enpl oyees have shown,
starting salaries are determned by a group of manageri al
enpl oyees, including at a mninmuma hiring manager, a staffing
manager or recruiter, and a human resources manager, and the
size of the starting salary is influenced by factors such as the
job title and requirenents, an applicant’s prior work
experience, his | evel of education, and the then existent nmarket
conditions for the particular job skill, which can very greatly
dependi ng on denmand for a particular skill at a particular tinme.
To the extent that starting salaries differ due to non-
di scrim natory reasons, such as education |evel, prior
experience, and market conditions, these differences could be
expected to extend into the future since subsequent increases
for merit reasons and for pronotions are based on percentages of
an individual’s salary at the time of the raise. To the extent
that discrimnation exists as to starting salaries such would
not be hard to prove: all one would have to do is conpare
starting salaries of whites and African Anericans having
conpar abl e qualifications who have been hired for the same type
of job. Plaintiffs, however, have not done this. Si nce any

salary level subsequent to hire is in part dependent on the



starting salary no analysis would be useful wthout taking the
starting salary into consideration. Bazenore holds that
di scrimnation in pay, once established, nmust be renmedi ed. Here
plaintiffs have failed to establish discrimnation in pay.
Moreover in neither of the two relevant EEOC charges is
there any contention that Abbott discrim nates against African
Americans in it hiring decisions including the setting of the
starting salaries. A fair reading of the Third Amended
Conmpl aint |ikew se shows that the plaintiffs are conpl ai ni ng of
| ack of pronotions and not of hiring pay. Both charges contend
t hat Abbott discrimnated against the enployee by failing to
promote himand all nonetary | osses flowfromthat illegal act.
Denni s Wal ker charged in his EEOC t hat he was denied a pronotion
to a Grade Level 20 fromhis then G ade Level 18 and that such
“continuous pattern and practice of discrimnation in denying
African Anericans pronotional opportunities, managenent |eve
positions and opportunities, pay, conpensation and related
benefits rel ated to pronotion and management l evel
positions . . . violates . . . Title VII.” Marvin Fields
conpl ained in his EEOC conpl ai nt that he was denied a pronotion
to Grade Level 19 and in doing so Abbott had “engaged in a
pattern and practice of discrimnation against ne and other

African Americans . . . benefits, managenent opportunities, and



that this pattern and practice . . . [is] in violation of Title
VI1.” Clearly the named plaintiffs are at nmost claimng that
they are paid less than conparable whites due to lack of
pronotions, not discrimnatory starting pay or nerit increases.
| f there was such evidence it woul d be rather easy to discern by
conparing the wage rates of new African Anmerican and white
hires. In fact it is relevant that neither Fields not Wal ker in
deposition testinony nmade any charge that they were
di scrim nated against with respect to pay, except to the extent

that their pay was | ower because they were not pronoted.

Federal Rule of Civil Procedure 23(a) sets forth four
prerequisites to certification of a class: numer osity,
commonal ity, typicality, and adequacy of representation. The

burden is on plaintiffs to show that certification is proper.
Patterson v. General Motors Corp., 631 F.2d 476, 480 (7th Cir.
1980). While it is not appropriate to conduct an extensive
inquiry into the nerits of the suit in mking the class
certification determ nation, it is however appropriate to go
beyond t he pl eadi ngs “before comng to rest on the certification
guestion” and consider the information that is available in the

record. CGeneral Tel ephone Co. v. Falcon, 105 S.Ct. 2364, 2372

(1982).



In this case plaintiffs have possibly satisfied only one of
the four requirenents of Rule 23(a). The plaintiffs have not
established that any African American enployee, including
t hensel ves, has been adversely affected by Abbott’ s wage policy.
There is a conplete absence of anecdotal evidence that any
African Anerican enployee, including the proposed class
representatives, have suffered wage discrin nation. The
plaintiffs propose that all African American enployees in G ades
16 through 18 at all five divisions be included in one class,
even t hose enpl oyees who work at Abbott Divisions that their own
statistical evidence shows were treated nore favorably than
white enployees at those divisions. Consequently neither
numerosity nor typicality is denonstrated. See Texas Motor
Frei ght Systens, Inc. v. Rodriguez, 431 U. S. 395 (1977). Wile
the issue of commonality could probably be established since
there seens to be a commmon procedure with respect to hiring,
merit pay increases and promotions at the five relevant
di vi sions, nevertheless plaintiffs have nade no denpbnstration
that they could be successful in presenting such a claim which
reflects on their adequacy as class representatives. The naned
plaintiffs are claimng that they were discrimnated against in
pronmoti on and have testified in their depositions that they do

not believe that they have suffered discrimnation in pay except



to the extent they have lost pay due to Abbott’'s failure to
pronote them Clearly they have a different bone to pick and
are not adequate class representatives for this type of claim
At a trial the named plaintiffs would be putting their effort
into proving their individual clains for denial of pronotion
whi ch woul d cause the class claimto take a back seat. It is
clear that a class representative nust possess the sane interest
and suffer the sanme injury as the class nenbers. East Texas
Mot or Frei ght Systens v. Rodriguez, 97 S.Ct. 395, 403 (1976);
Fal con, at 2370. At this point neither their testinony nor that
of Dr. Siskin establishes that either they or the class they
seek to represent would have a reasonabl e chance of success.
Thus plaintiffs have failed to prove that they woul d adequately
represent the class.

CONCLUSI ON

The plaintiffs have tried to change horses in mdstream
VWil e their decision to drop the class claimfor discrimnation
in pronotions, because their expert’s analysis does not support
such a claim is comendably forthright, nevertheless they
cannot come up with a brand-new claimthat has neither been pled
not vetted through the EEOC, and which their evidence does not
support. Accordingly, the notion to certify a class is denied.

I T 1S SO ORDERED



Harry D. Lei nenweber, Judge
United States District Court

Dat e:




